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or Sir William Ker of Green- bead, and the other 
Creditors of Harwood, * 


Fo | Againſt ; = * 
The Children of the Deceaſt Alexander Paterſon, * 


2 IR William Ker of Green bead and others, being Cautioners for Harwood 
| in the Sum of 10000 lab. Harwood the Principal granted them an Hes 
S retable Bond of Relicf, whereupon they were Inſeſt in 1, 1681. 

Herwood becoming D bitior to Alexander Pater ſon, he granted bim an tiere- 
ble Eond in Auguſt, the ſ me yt ar 168 f. after the Infettment of Relief. 
Harwoods Eſtate being ſold by Roup, there is a debate for preference betwixt 
e baſe 1n'cftment for relief, and the poſterior —_—_— of Annualrent in fas 
urs of Pater ſon, whoſe Childrencrave to be preferred; becauſe the lufeft- 
ent of Anc.ualrer:t though baſe, and poſterior in date, yet it was firſt clad 
ith Poſk ſſion : In ſo far as there is produced an Antapocha by Herwood the 
&bitor, acknowledging the receipt of a Diſcharge of a Terms Annualrent; 
likewiſe there is produced a Decreet of Poynding of the Ground. | 
It was Anſwered, both [nſtruQions of the Aunualtenters Poſſeſſion are moſt 
(pe&, and no ways probative, For 1, The Antapocha is only the Deed of 
e D.bitor after he was broken, and not to be regarded. 2. The Decreet 
= dich followed, is for Foyndivg of the Ground for the jame Terms Aunyale 
nt that the Antapocha mentions, to be diſcharged. 3, The Decreet is viti- 
d inthe Decernitor particularly in theſe words, For the Tera of Martin- 
ls Loft bypaſh, ==» pan 7 
ut ſuppoſe the Inſtructions of Poſſeſſion were good, Greenhead and the other 
editors do chiefly infilt upon this Ground, that an Inf. f. ment of Relief is a 
mpleat and valid Right from the date, and needs no Poſſeſſion to compleat 


E [becuaſe an Iafeſtment of Relief can never be preſumed to be fraudulent, but 
ries the luſtruction of an Onerous Cauſe along with it; For without adiſtrels 
ruſted, it can never be effefual : Aqd the preſumption of Fraud and La- 
cy of othet baſe Iofeftments,not clad with Poſſeſſion, is the reaſon why po- 
nor Publick lufeftments are preferred to them; and that reaſon ceaſing, 
eltments of Relief are compleat Rights from their date; and tor the ſame 152 
on 
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= Infeftments of Warrandice are reckoned effectual and valid without pof. 
clog, 

It was Anſwered, That Law and Cuſtom hath cleared, that baſe Infeft< 
ments are not regarded as compleat Rights, till they be Confirmed by Poſſeſſi. 
on: And there is no diſtinRion in Law or Practique betwixt baſe Infeftmenty 
ot Relief and others. And it hath been particularly decided in the caſe of 
Ingiis contra. Tegnents of Faſt · Bayns, Junc 26. 1657. That Infeftments ot Re. 
lict were nat cqmpleat or valid from their date, but only according to their 
Poſſeſſion. 2. There is a great difference betwixt an Infeftment of Warran> 
dice, and an Infeftment of Relief; For an Infefrment of Warrandice is validat 
and confirmed by the Paſſeſſion gf thePripcipal Lands, 

- It wasreplyed, That baſe Infeftments are not reckoned valid without Poſ. 
ſeſſion, which was introquaed, : more by Cuſtam:anq-uniform practice, than 
by any poſitive Law, and that cuſtom being found inconvenient, is correted 
by a late AQ, whereby all Infeftments quely Regiſtrat, are equally valid from 
the date, & it is certain, that where a Law ls introduced by uniform Cuſtome 
and Pragic?, it goes no further than the Practice dathreach 3 and it cannot be 
pretended that Practice hath cleared the cafe of lafeftments of Relief to require 
Poſſeſſion ; For all the Precedent condeſcended upon, is a ſingle Practique, and 
to ele id that there are two more ſolemn Pract ques in the contrair, vis. Mon- 
ſreur Sowerchk againſt the Creditors of Kincardine, and another in the Com- 
E of the Creditors of C laciiuannan, fo that nothing can be founded upag 

ractice. 8 5 

2. Neither can any thing be alledged upon the Analogy, betwixt Baſe In. 
ſeſtments of Relief, and other baſe lnfettments, becauſe there is a vaſt difprol 
portion betwixt the two; Scher baſe Infeftments are in PraQice preſumed ſrau- 
dulent, ſo long as they are not made publick by Poſſeſſion, or otherwayz, 
whereas Infeftments of Relief cannot admit of Foſſeſſion until Diſtreſs. 

3. There is a perfect Analogie and Proportion betwixt Infeftments o 
Relief and Infeftmens af Warrandice, both are granted for Security in a cer 
tain Event, and neither are proper Titles of prefent Poffeſſion, and uni 
form Deciſions, have cleared that Infeftments of Warrandice, are valid 
without Poſſeſſion, and there is no reafon to difference the one from the o- 
ther. 

4. As to the Practique, 7-g/is contra the Tennents of Eat barns. l 
varry's materially from this Caſe 3 For that was the Cafe of a Competitio 
of two baſe Infeftments of Relief, and both of them did provide preſent 2 
ceſs to the Meals and Duties that the Receiver of the (aid ſeveral! Infeftmeut 
might have in their own hands to relieve themſelves, whereby theſeInfeftment 
were preſent Titles of Poſſeſſion, whereas this Infettment of Relief, is meet 
ly an Inieftment for Security, and equivalent to an Iafeftment of Warrandice 
and did not afford a preſent Title of Poſſeſſion y and therefore there was good 
reaſon to cenfider the Infettment of Relief mentioned in that Practique, as i! 
the ſame Caſe with other baſe Inſeftments, becauſe, the ſpeciality that differ 
www we - Aw wtf — — - os... -—- . | — enc 
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ences Inleſtments bf Relief from others, is, That not being prefene Titles ol 

Poſſeſſion, there ariſes no Preſumprion of Fraud from the wane ot Poſſeſſion. 
> | The Preciſe ground upon whichGreenhead tounds, being thatthe nul ty of baſe 
* | Infeftments is chiefly introduced by Cuſtome which by no precedent hach 
« | been extended to ſuch Infeftments as that now in the Field; That Portion 
is yet furthetclear, by 105, 4&7 fim nt 1540. Which gave the firſt riſe 
. | roanullbaſe Infeſtment, which 4d proceedsfrom a Narrative of Fraud, by Oiſ- 
ir | poning Lands formerly Diſponed to Bairns, ot Friends, or others: And there- 
fore it is Ordained, that who ſels Lands, or Anuualrents, and | uts others in 
privat State thereof, not by Reſignation, or Confirmation, that the Perſon 
who gets the Land, and bruiks the fame peaceably year and day, and ſo is 
+ known Heretable Poſſeſſor thereof, year and day, the Perſon having privat 

State and Seaſin, ſhall never be heard to claime the ſame againſt the ſecond 
Heretable Poſleflor, 

This Act Relats chiefly to the Diſpoſition of Lands, and reſpeAs no Poſd 
ſeſſion, but a continued Poſſeſſion year and day, and being made before 
the Act of Parliament 1617 Requiring the Regiſtration of Seafias, 
it became a very uſeleſs Act, and there was no reaſon to Extend it 
beyond the preciſe Terms ofit; becauſe the Realon of the Law wis, that Pur- 
chaſers could not know private Infefments, which Reaſon ceaſed by the Re- 
giſtration of Seafins, and no Seaſin in publick Regiſter, could be properly cal- 
led latent, notwithſtanding in Practice. not only Heretable Poſſ:ſlo:s, year 
and day, But Annualrenters, who had either received payment of Annuals 
tent privately from the Debitor, or had uſed a Citation againſt him were 

reckoned to have made their baſe Inſeſtments publick by Poſſeſſion, to the 
excluſion of anterior Infeftments, which Cuſtome was introduced ai any 
Foundation, either in Law or Reſon ſuch Poſſeſſions not being regarded by 
the foreſaid AR of Parliament, but only continued Poſſeſſion, neither did the 
Act of Parliament regard Poſſeſſion of ànnualrenters, but what Cuſtome Intro. 
duces, is not to be contraverted, only ſuch a Cuſtome not being founded upon 
0 Reaſon, and abrozated by an expreſs Starw'e, it ought not to be extended 

to any Circumſtance beyond the cuſtome, and it cannot be pretended, there is 
any unitorm cuſtome, requiring Poſſzflion to validat Intefements of Relief: 
Zut the Cuſtome is rather on the contrary, and more expreſly in the parallel 
fl caſe, of an Iaſeftment of Warrandice, 

And whereas, it is alleadged, that the Reaſon why /nfeftments of Wars 
randice require no Poſſeſſion, is, becauſe Poſſeſſion o. the principal Lands is 
A ieckoned Poſſeſſion of the Warrandice, 

It is Anſwered, The matter of Fact is clear, and acknowledged, That 
Warrandice requires no Poſſeſſion; and it is altogether denyed, that the Poſ- 
ſeſſion of the principal Lands is the reaſon, tor that is a meer fictitious Poſſeſ; 
ol fion, without any Foundation in Reaſon, unleſs it be that the Warrancice ein- 
not be poſſeſt till eviction, and in that the caſe, is parallel with ane /nteſtmeps 
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2 Iris true in the caſe, Brown contra Scot 9th Fansary 1666, Where In 
feftment of Warrandice is ſuſtained without Poſſeſſion, It is remarked, Tha 
the luteftmen of Warrandice was in the ſame Seaſin with the Intettmear « 
ment of Wa:randice granted. ex intervals atter Infeirment, and Commence 
ſterior publick In eftmene, which practique wants the ipeciality of being in thi 


poſſeſt by that Intejtment,. and the only temzining Reaſon tor ſuſtaming thi 


Title of Poſleſſion ti l evict on. ' 


n 1 
of Relief, and the Deciſion of the one ſhould regulate the other. 


the principal Lands, and that the principal Lands were. poſſeſt. But it w 
found upon the 20th Fannary 1668. Forbes contra Innes, That a bale lufeit 


ment of Poſſeſſion of the principal Lands, was valid, and preferabie to a pe 
ſame Paper, or validat by Poſſ- ſſion ot the principal Lands, which were ne 


Inteſtment of W arrancice was, and could be no other than the (ame was nc 
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In ReſpeZ nbertef, The baſe Inf efment of Reli f oug bi to be preferre 


